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NGO PRIORITY FOR 2009 EU ANTI-TRAFFICKING DAY: FOCUS ON HUMAN RIGHTS 

GAATW and LSI Background Paper for the EU Ministerial Conference: Towards Global EU Action Against Trafficking in Human Beings “A Comprehensive Multidisciplinary Approach towards Trafficking in Human Beings: Active cooperation among countries of origin, transit and destination”. 

The Global Alliance Against Traffic in Women (GAATW) and La Strada International (LSI) welcome the third edition of the EU Anti-Trafficking Day on 18th October 2009 and thank the Swedish Presidency for taking the issue of trafficking in human beings to the highest level by organizing a Ministerial Conference on 19th and 20th October 2009.  

As NGOs working with trafficked persons on a daily basis, the external dimension of trafficking is fully incorporated in our work, and cooperation with partners in third countries is an essential part of our methodology. We are the members and the International Secretariats of NGO network organizations in countries of origin, transit and destination across the world. 

Root causes

We welcome the focus on root causes as it provides the opportunity to turn the international anti-trafficking debates and polices closer to preventing trafficking, a much more effective approach than the current one focused solely on fighting trafficking.  

We do want to stress though, that root causes of trafficking are not only to be found in countries of origin but at all stages of the trafficking circle. 
Next to the root causes in countries of origin, such as poverty, unequal gender relations and traditional social structures, to name a few, there are root causes during the migration process, such as the lack of safe and legal migration opportunities (specially for certain categories of migrants, such as low-skilled and women), as well as root causes in countries of destination, such as the demand for cheap and exploitative (irregular) labour, and the increased repressive policies towards undocumented persons.  
The rises of economic inequality within and among countries, and increasing economic insecurity globally, as well as the consequences of political and armed conflicts, have led to an increase of human movement for labour both, nationally and globally, which is met by a progressive increase of the informal and unprotected sectors of the economies around the globe, as well as by increasingly restrictive policies for legal migration. 

In countries of origin, adequate Human Rights-based development cooperation policies and development support are needed. During the migration process the human rights of irregular migrants must not be violated and the possibilities for their legal (labour) migration should be increased. In countries of destination there must be greater protection of workers in those sectors or activities where forced labour or services are likely to occur. States and private actors must take responsibility and action to end exploitative labour conditions. People working within informal and unregulated work should be brought within the protection of labour laws to ensure that all workers enjoy the same labour rights. We must understand that political will and action is needed to address the root causes of trafficking at all stages of the trafficking process in a manner that respects and protects Human Rights.
Consequently, in order to shape adequate policies and implement concrete measures to put an end to trafficking in human beings, there is a need for a coherent approach, including EU policies on development cooperation, human rights, children’s rights, worker’s rights, social affairs and social inclusion, anti-discrimination, migration, trafficking, and asylum, as well as trade and commercial policies that are resulting in an increase of people’s mobility. While specific actions taken in these respective areas to prevent and fight trafficking have their merits, a long-term coherent and comprehensive policy approach to address trafficking in human beings is still missing. Such long-term and comprehensive policy approach should be rights-based and implemented according to International Human Rights Standards. 

So far, the focus of the EU anti-trafficking policies lies with controlling migration and combating crime on the basis of internal security concerns. As such, anti-trafficking and security are closely linked to an emphasis on policing and judicial cooperation among Member States as well as on prosecution procedures. However, while the EU internal anti-trafficking policy is mostly focusing on controlling migration and combating organized crime, the EU external anti-trafficking policy is approached through the Human Rights and Rule of Law perspectives. This year’s theme of anti trafficking day, The External Dimension, should be an incentive to bring those conflicting approaches in line. In order to accomplish this, efforts must be made that both internal and external EU policy are based and implemented on a Human Rights basis. 

External dimension and cooperation with third countries 

The Swedish Presidency has included the adoption by the Council of Ministers of an Action Oriented Paper (AOP) on “Strengthening the EU’s external dimension of Justice and Home Affairs on action against Trafficking in Human Beings” among its priorities. By containing external actions, as well as cooperation measures on countering trafficking and on addressing root causes in countries of origin, this AOP will provide a consolidated framework for the EU. With this initiative comes the recognition that trafficking cannot be addressed by the EU Members States alone but in partnership with third countries. Partnership has in fact been identified as the overarching priority of the programme Towards Global EU Action Against Trafficking.  

Partnership is indeed vital in tackling trafficking. Consequently the AOP should provide a frame to set the basis for a Partnership that would envisage addressing not only the root causes of trafficking happening outside the EU borders, but those root causes that are the consequence of EU policies or that happen within the EU Member States. Disappointingly discussions on cooperation schemes with third countries have so far focused on law enforcement and on controlling illegal migration by implementing initiatives aiming at strengthening the EU external borders and improving and/or increasing mechanisms such as the exchange and collection of data, the creation of joint investigation teams with third countries and capacity building for border officials and police members (as well as for consular and embassies staff) to name a few. These are old news. 

New measures proposed in the frame of the Programme include setting up specific Anti-trafficking Partnerships with key countries or regions, as well as developing trafficking as a priority theme in the context of co-operation agreements between the EU and third countries and regions. Making anti-trafficking central to co-operation and association agreements, including donor co-ordination and development aid, with third countries may be a positive measure but, at the same time, it raises a number of concerns: what pre-conditions will be included? Which benchmarks outlined? Will they solely include the above mentioned law enforcement and border control approaches, which seems to be the main concern from the EU? Which will be the role of Human Rights protection and promotion? How will the EU determine when a third country is “performing well” in anti-trafficking, and when not? And which will be the consequences for the third country if the outcome is “negative”? And finally, how will be transparency and accountability ensured, not just for third countries but for the EU itself? The Human Rights of those that have been trafficked or that are vulnerable to trafficking must be put at the core of the EU answers to these questions. 

Making anti-trafficking central to EU co-operation and association agreements with third countries is envisaged to contribute to tackling the root causes of trafficking, namely poverty, marginalization, economic exclusion and gender inequality. Acknowledging that these are indeed at the origin of trafficking is surprising that other key factors, such as the Human Rights impact of international trade agreements between the EU and third countries, or the growing difficulties for legal migration for these very same persons we aim at ”protecting” from being trafficked are hardly addressed at all. The statement at the Stockholm Programme according to which “The EU must also bear in mind the links between immigration policy and other policies such as social, economic and trade policies” seems to be a positive step in the right direction, which needs to be, however, strengthened. While trade has the potential to reduce poverty, unequal trade relations have been shown by countless activists and scholars to increase poverty, resulting in an increase of migration, especially among women who find themselves in a disadvantaged position in the labour market, and, therefore, more likely to fall into exploitative conditions. At the core of anti-trafficking measures is the goal of stopping exploitation of migrant workers; however, current restrictive migration policies (for example, the limits to legal labour migration possibilities despite abundant demand for cheap and exploitable labour and services in destination countries) and labour policies continue to discriminate against poor people creating opportunities for the exploitation of migrants. Years of implementing a restrictive approach to migration and immigration policies by the EU have not resulted in a decreased migration, but rather have left migrants more vulnerable to irregular forms of migration, including smuggling and trafficking for labour and other forms of exploitation. 

Time for Action: Work to be done in Member States 
While external partnerships and cooperation are of great importance, focus on these issues should not cover up the fact that Member States still have not fulfilled their obligations towards EU policies and the national legislation. 
Although the Commission and several Member States have put the issue of trafficking in human beings high on the European agenda, the implementation of legislation is not (or only to a certain extent) realized in Member States. The result is that traffickers are not being prosecuted and, even more worrisome, that the vast majority of trafficked persons are not being identified as such and, consequently, do not receive the appropriate support and assistance they are entitled to, but are likely to be detained or deported as irregular immigrants.  

Two years ago the theme of the first Anti-Trafficking Day was ‘Time for Action’. The slogan emphasized a feeling of urgency amongst Member States, the Commission and many NGOs: after drafting Treaties and Resolutions, organizing countless conferences and hearings and preparing numerous action plans, it is time to start implementing measures to end the Human Rights violations that are the result, as well as the cause, of trafficking in human beings. 
It is appropriate to remember now that in 2007 at the launch of the first Anti-Trafficking Day in Brussels, stakeholders in the anti trafficking field -Member States, Intergovernmental Organizations, NGOs and so on- called already for the following actions:  
· The establishment of national mechanisms. Broad consensus was reached on the "Recommendations on the identification and referral to services of victims of trafficking in human beings". 

· The establishment of National Rapporteurs, or other equivalent mechanisms. For this purpose, the use of the Assessment Manual "Measuring responses to trafficking in human beings in the European Union" was recommended to Member States. 

· The adoption of Human Rights - centered and holistic approach to any action against trafficking.  

· To strengthen law enforcement agencies' pro-active approach to identification of trafficking cases and trafficking victims, especially children, with a view to protect victims’ rights and ensure effective prosecution.

· In addition to further developing actions against trafficking for sexual exploitation, to focus on trafficking for labour exploitation and to promote the involvement of relevant stakeholders such as trade unions and labour inspection services.

· And finally, the meeting called for the speed ratification by Member States of the (2005) Council of Europe Convention on action against trafficking in human beings.
Although some steps have been taken in a few countries, in the broader picture we have not seen real progress in the actions mentioned above in the past two years. The Commission working document “Evaluation and monitoring of the implementation of the EU Plan on best practices, standards and procedures for combating and preventing trafficking in human beings” (17th October 2008) concludes that: 
“The past years have witnessed a dynamic process of approximation of legislation However, the figures available indicate a serious gap between the legislation in force and actual implementation. Figures concerning criminal proceedings are still not high enough. In the field of victim assistance and protection, in particular, a critical lack of effective implementation must be underlined. On the other hand, figures show that in countries where there are a significant number of assisted victims, statistics on criminal proceedings are higher. This implies that a human rights-centred approach is needed not only to protect victims' rights but also in the interest of justice. The Commission is considering revising the Framework Decision on trafficking, also with a view to ensuring more effective victims' support mechanisms. The trend towards more international law enforcement and judicial cooperation is positive, although substantial improvement is still needed. Weak points still remain victims' police protection, compensation, and police risk assessment before return. Member States now dispose of government coordination mechanisms, while monitoring systems still need to be established or improved.”

The conclusions from the Commission shows that implementation, and therefore results, is lacking at all levels, but that, worryingly, this lack in critical especially in the field of support and assistance to trafficked persons. 

Recommendations

The Global Alliance against Traffic in Women and La Strada International welcome the efforts by the EU and the Swedish Presidency to undertake a comprehensive multidisciplinary approach towards trafficking and acknowledges the need for active cooperation among countries of origin, transit and destination in order to make progress. Two preconditions need to be met:   
· Adequate policies and concrete measures to put an end to trafficking in human beings need to be based on a coherent approach including EU policies on development cooperation, human rights, children’s rights, worker’s rights, social affairs and social inclusion, anti-discrimination, migration, trafficking, and asylum, as well as trade and commercial policies that are resulting in an increase of people’s mobility. Such long-term and comprehensive policy approach should be Rights-Based and implemented according to International Human Rights Standards. 

· Any Anti-trafficking Partnership between the EU and third countries in the context of co-operation and association agreements (including donor co-ordination and development aid) must integrate the norms, standards and principles of the International Human Rights system, in order for the protection and promotion of the Human Rights of the trafficked persons, or of those vulnerable to trafficking, to be placed at the center of such agreements. Partnerships must not be limited to the root causes of trafficking in countries of origin outside the EU borders, but must address those root causes that are the consequence of EU policies or that happen within the EU Member States.

As for the internal EU policies on trafficking we do expect that the following actions will be taken to finally implement the different policies and measures that were decided upon years ago and for which the instruments for implementation have also been developed: 
· Set up national referral mechanisms aimed at identifying victims at an early stage and refer them to assistance services. These mechanisms must be based on close and regular cooperation between public institutions including law enforcement, NGOs and other service providers;

Instruments: ODIHR National Referral Mechanisms - Joining Efforts to Protect the Rights of Trafficked Persons:  A Practical Handbook (2005), and the EU Recommendations on the identification and referral to services of victims of trafficking in human beings (2007).
· Monitor and evaluate the implementation of national and international trafficking legislation and assess the impact of anti trafficking policies and measures and related fields such a migration field on the human rights protection of trafficked persons and affected groups. National Rapporteurs or other equivalent mechanisms need to be independent bodies (as stated in The Hague Declaration, 1997) so as to guarantee independent and comparable monitoring of the implementation and impact of counter-trafficking measures and policies. Instruments: Assessment Manual "Measuring responses to trafficking in human beings in the European Union" (2007) 
· Take a Human Rights-Based Approach to policies combat and prevent trafficking in human beings. NGOs welcome the Commission’s conclusions that the protection of the rights of trafficked persons is essential in the fight against trafficking. The issues on access to justice, compensation, individual risks assessments are of utmost important. 

A trafficked person-centred approach is not a Human Rights-Based Approach, though. Such an approach does not only require unconditional support schemes for trafficked persons, but also opposes anti-trafficking measures which adversely affect or infringe upon the Human Rights of trafficked persons or other affected groups. This approach requires that Human Rights are at the core of any anti trafficking strategy and integrates the norms, standards and principles of the International Human Rights system into legislation, policies, programs and processes. 

Instruments: The Recommended Principles and Guidelines on Human Rights and Human Trafficking by the UN High Commissioner on Human Rights, 2002.

· The ratification by the Member States and the European Union of the of the (2005) Council of Europe Convention on action against trafficking in human beings.
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